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Editorial: Supreme Court bungles Michigan wetlands cases
In split ruling, U.S. justices leave the law unclear 

More than 200 years ago, Chief Justice 
John Marshall said it is "emphatically" the 
duty of the court "to say what the law is." But 
in its decision on two Michigan wetlands 
cases, the high court has failed to do so. 

Instead, primarily because of an opinion written by Justice Anthony Kennedy, the U.S. 
Corps of Engineers and ultimately the courts will determine on a "case-by-case" basis whether 
wetlands are under the corps' jurisdiction. A Supreme Court ruling that leaves government 
officials and judges to decide how to apply the law case by case is worthless in providing the 
guidance that it should. 

This is no minor matter. At issue are fundamental property rights, which are expressly 
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Dale G. Young / The Detroit News

The U.S. Supreme Court has developed a new but complicated legal test for wetland 
and clean water rules in a case involving Midland developer John Rapanos. 
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protected in the Constitution. And the ruling 
will continue to impose costs on American 
citizens. 

As Justice Antonin Scalia noted in the 
court's plurality decision, more than $1.7 
billion is spent annually in obtaining wetlands 
permits. The typical applicant for such a 
permit, Scalia noted, spends 788 days and 
$271,596 in pursuing a wetlands permit 
through the approval process. This is a 
significant tax on economic development. 

And if the corps or the U.S. Environmental 
Protection Agency won't allow an owner to 
develop his own property because it contains a 
federally protected wetland, it has essentially 
seized his land. 

The decision involved the appeals of two 
families, the Rapanos family of Midland and 
the Carabell family in Macomb County, who 
either are seeking permission to fill in 
wetlands or have already done so. 

John Rapanos in particular has been 
hounded by the federal government for 
moving some soil around on what is 
essentially dry land that, as Scalia noted, 
sometimes gets soggy. Scalia's opinion also 
noted that the nearest body of "navigable 
water" is 11 to 20 miles away. 

The Carabell family has sought to fill in 
some wetland in Macomb County about a 
mile from Lake St. Clair. Scalia's opinion notes that a drainage ditch runs alongside the land, 
but it is separated from it by a four-foot-wide berm that almost always prevents any spillover.

The corps or the EPA have asserted jurisdiction over these lands on the ground that they are 
either navigable waters or adjacent to navigable waters and thus subject to regulation under the 
federal Clean Water Act. 

Scalia has called the corps' assertion of jurisdiction over land that so marginally connected to 
anything that could be called a navigable water to be "beyond parody." 

Scalia called for the Rapanos and Carabell cases to go back to lower courts in light of the 
fact that the corps had over-interpreted its power. 

What muddies up the issue is that Kennedy joined in the result of the Scalia ruling, but 
created a new test. Acknowledging that the Clean Water Act only allows the federal 
government to assert jurisdiction over "navigable waters," Kennedy said the test must be 
whether particular wetlands have a "significant nexus" to navigable water so that it affects 
those waters. 

The Kennedy ruling somewhat limits the corps' power, but creates a hugely subjective test. 
The determination of whether lands or wetlands have a "significant nexus" to navigable waters 
will be applied by agencies that four justices of the Supreme Court acknowledged, in signing 
Scalia's opinion, to be entirely too eager to impose regulations where they have no jurisdiction. 
But this test is now the law, even though only one Supreme Court justice is responsible for it.

The best outcome now would be for Congress to step in and clear up the issue since the 

Oakland  
Macomb 
Livingston 
Commuting 
Obituaries 
-- Death Notices 
Schools 
Detroit History 
Nation/World 
Nation/World 
Politics/Gov  
Health 
Religion  
Technology  
Sports 
Lions/NFL 
Pistons/NBA 
Red Wings/NHL 
Tigers/MLB 
Shock/WNBA 
MSU 
U-M 
More Colleges 
High Schools 
Golf 
Motor Sports  
Outdoors 
More Sports 
Scoreboards 
Entertainment 
Entertainment 
Events 
-- Event Finder 
Movies/TV/DVD 
-- Movie Finder 
-- TV Listings 
Eats & Drinks 
-- Restaurants  
-- Wine Report  
Books 
CD Reviews 
Casino Guide 
Michigan's Best 
Living 
Lifestyle 
Homestyle  
Fitness 
Forums 
News Talk 
Faith Talk 
Autos Talk 
Wings Talk 
Lions Talk 
Pistons  Talk 
Tiger Talk 
Big 10 Talk 
High  Schools 
Movie Talk 
Tech Talk 
Weblogs 
Autos Blog 
Photo Blog 
Politics Blog 
Bizarro News 
Entertainment Blog  
Recreation Blog 
Newsmakers Blog 
Pistons Blog  
Tigers Blog 

 GET FREE HEADLINES BY  E-MAIL  

Related articles 
 Court reviews Mich. wetlands  
 Give Michiganians back their land rights 
 Man avoids prison in land feud  
 Foundation seeks Supreme Court review of 

Michigan wetland case 
Related Articles 

MUDDIED WATERS  
  

Printer friendly version  
Comment on this story  
Send this story to a friend  
Get Home Delivery  

Page 2 of 3Editorial: Supreme Court bungles Michigan wetlands cases - 06/20/06 - The Detroit News...

6/20/2006http://www.detnews.com/apps/pbcs.dll/article?AID=/20060620/OPINION01/606200309



 

justices of the Supreme Court have failed to do so. 
More Editorials Headlines 

Customer (non)service  
Blogs hit helmets, SUVs, Tiger Stadium  
Bury utility pole dispute to save tax dollars  
Letters to the Editor  
Put electronic tethers on sexual offenders?  
Revive colleges and let dollars follow students   

McGovern sticks 'knife in the back' of unions  
Big 3 do more for U.S. than Toyota  
Use new 'no knock' searches sparingly  
Soccer loss a great win for U.S.  
Is it time to knock down Tiger Stadium?  
Grabbing granny?  
Editorial: Don't let lawmakers gut Prop A tax cut  
Health issues explain Brandenburg's absences  
Locking in school funding will lead to higher taxes  
This week's talk  
Democrats go searching for the 'un-Hillary'  
Highland Park pay case should end  
Stop requiring motorcycle helmets in state?  

NFL Blog 
Red Wings Blog 
Big 10 Blog 
High School Sports  
Bullard's  Pundit Blog 
Terry Foster Sports  
Tom Long Movies 
Dan Mears Photoblog 
RSS 

 Feeds  

© Copyright 2006 The Detroit News. All rights reserved. 

Page 3 of 3Editorial: Supreme Court bungles Michigan wetlands cases - 06/20/06 - The Detroit News...

6/20/2006http://www.detnews.com/apps/pbcs.dll/article?AID=/20060620/OPINION01/606200309


