Engineer Circular 1165-2-216
Requests to Alter USACE Projects

Detroit District
February 2016
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What is EC 1165-2-216

Policy And Procedural Guidance For Processing Requests To Alter US
Army Corps Of Engineers Civil Works Projects
Pursuant To 33 USC 408, 31 July 2014

What Does it Apply to:
« All USACE Civil Works projects
« Requests received after date of EC
= Only proposed alterations within real estate interests of the USACE
project
= Actions that build upon, alter, improve, move, occupy, or otherwise have
potential to affect the USACE project

It does NOT apply to routine operations & maintenance activities, or activities
beyond the project boundary.

A copy can be obtained from
http://www.publications.usace.army.mil/lUSACEPublications/EngineerCirculars.aspx
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Presenter
Presentation Notes
What EC applies to:
All USACE Civil Works projects
Requests received after date of EC
Only proposed alterations within real estate interests of the USACE project
Actions that build upon, alter, improve, move, occupy, or otherwise could affect the USACE project

What EC not apply to:
Routine operation and maintenance activities
Shoreline Management and Master Planning Programs
Certain Real Estate Outgrants

Basic layout of the EC
The main EC applies to all Section 408 requests
The appendices provide supplemental guidance -
Dams and Reservoirs (including Navigation Dams)
Non-Federal Hydropower Development
Levee, Floodwall or Flood Risk Management Channel Projects
Navigation Channels, Harbors, Locks, Jetties, Bridges, and Features
Accepting funds through Section 214
System Performance Analysis


http://www.publications.usace.army.mil/USACEPublications/EngineerCirculars.aspx

Requests for Permission

» Modifications to projects with Non-federal
SpoNnsors:

>

>

Non-Federal sponsors are cost-share partners and/or have O&M
responsibilities.

Section 408 requests must come from or have written
concurrence of the non-federal sponsor

If there are multiple sponsors, each sponsor must provide
concurrence

» Written acknowledgment and acceptance of any new O&M

>

requirements

Reminder that 33 CFR 208.10 focuses on sponsors’
responsibilities. Decision to issue a Section 408 permission is a
USACE responsibility. Processes for both can work together,

but one does not replace the other.
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Presenter
Presentation Notes
Requesters. A request for Section 408 permission can originate from a non-federal sponsor or an independent requester. 

However, For USACE projects with a non-federal sponsor, the requester must either be the non-federal sponsor or have the endorsement of the non-federal sponsor prior to a written request being submitted to USACE.

Non-federal Sponsor.  A non-federal sponsor is a cost-share partner that has provided assurances for ensuring that a USACE project is operated and maintained in accordance with requirements prescribed by USACE. 

Any proposed alteration that would require permission from USACE under Section 408 must be requested by or come through the non-federal sponsor.


Basic Steps of a 408 Request

Ste
Ste
Ste
Ste
Ste
Ste
Ste
Ste
Ste

0 1.
0 2:
0 3.
0 4.

Pre-Coordination

—~ormal 408 Review Request
Required Documentation

District Agency Technical Review

. Summary of Findings

. Division Review, (if required)
. HQ Review, (if required)

. Notification

. Post-Permission Oversight
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Presenter
Presentation Notes
The EC breaks the procedures down into 9 steps.

Not all the steps will be applicable to every 408 request,
In simple cases, steps may be combined


Initial Steps

= Contact the 408 Program Coordinator with any questions.
LRE408Coordinator@usace.army.mil

= Pre-Coordination Meeting (if needed)

* Formal 408 Review Request (submitted electronically or via mail)

Complete description of proposed alteration (drawings, maps, & plans
sufficient to make a preliminary determination as to the location,
purpose & need, anticipated construction schedule, and level of
technical documentation needed.

Written statement whether Sections 10/404 apply.

Information whether credit under Section 221 or approval under 204 is
being sought

Whether requires the use of federally-owned real property or owned by
the non-federal sponsor

Written statement from non-federal sponsor endorsing the proposed

alteration

®

S BUILDING STRONGg,



Presenter
Presentation Notes
Step 1:  District Pre-Coordination – if needed
Step 2:  Written Request  - all requests must be submitted in writing to the District Commander
Complete description of proposed alteration (drawings, maps, & plans sufficient to make a preliminary determination as to the location, purpose & need, anticipated construction schedule, and level of technical documentation needed.    Detailed engineering P&S are not required at Step 2, but could be submitted at the same time if available.

Written statement whether Sections 10/404/103 apply.

Information whether credit under Section 221 or approval under 204 is being sought

Statement Whether requires the use of federally-owned real property or owned by the non-federal sponsor

Written statement from non-federal sponsor endorsing the proposed alteration


mailto:LRE408Coordinator@usace.army.mil

Next Steps

= Submit Required Documentation

. Technical Analysis and Design
- Hydrologic & Hydraulics System Performance

Analysis

- Environmental Compliance

- Real Estate Requirements

. Discussion of E.0.11988 Considerations
- Review Plan Requirement

- Operations & Maintenance

 Other Information

®
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Presenter
Presentation Notes
Step 3:  Required Documentation
Technical Analysis and Design
Minimum level of detail will be 60% complete P&S and supporting documentation
Hydrologic & Hydraulics System Performance Analysis
Purpose is to determine the potential hydrologic & hydraulics impacts of the proposed alteration
Requester responsible for the analysis
More details in the EC
Environmental Compliance
A Section 408 decision is a federal action and NEPA and other environmental compliance is required.
Real Estate Requirements
A list of all real property interests required to support the alteration
Maps clearly depicting both existing real estate rights & additional must be provided
Discussion of E.O.11988 Considerations
May ask requester to submit data such that we can conduct analysis that alteration is compliant with EO11988 
(whether there would be induced development in the floodplain & address positive/negative impacts to natural floodplain functions)
Review Plan Requirement
If the alteration/modification is such that we determine an Independent External Peer Review is necessary, the requester will prepare a review plan, which defines the requirements for the peer review
Operations & Maintenance
Identify O&M requirements needed throughout project life & who’s responsible
Other Information
Based on the alteration request, we may ask the requester to provide additional information in order to complete the evaluation






Corps’ Responsibilities

Evaluate the Proposal:
- Impair the usefulness determination

- Injurious to the public determination

- Legal & policy compliance determination
Prepare a Summary of Findings
Notification: Issue/Deny Permission

Post Permission Oversight
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Presentation Notes
Step 4:  District Agency Technical Review
District Review Plans
ATR
Impair the usefulness determination
Looking for whether proposed limits the ability for the project to function as authorized
Will not compromise project conditions or purposes
Review for technical adequacy
Injurious to the public determination
Determine probable impacts on the public interest
If potential detriments are found to outweigh the potential benefits, then it may be determined proposal is injurious to the public interest
Legal & policy compliance determination
Finally, whether proposal meets all legal & policy requirements
Step 5:  Summary of Findings
Upon completion of review, we prepare a summary of findings

Minor alterations will not require Steps 6 & 7.  

Step 6: Division Review, if required
Step 7:  HQ Review, if required

Step 8:  Notification
District Commander is responsible for providing written notification to requester.

Step 9:  Post-Permission Oversight
Construction oversight; As-builts; O&M Manual updates; Post construction closeout; Administrative record



Other Policy Highlights
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Section 408 Decision Level

= Not all requests can be approved at the District level, some
will require a final decision by the Director of Civil Works at
HQUSACE.

= Questions in which the answer "yes" would require a
Division/HQUSACE review and decision:

il Does the project pose potential life safety issues, and require a Type |l
Independent External Peer Review (IEPR)?

2. Does it require a Environmental Impact Statement (EIS) in which USACE
Is the lead agency?

3. Does it change how authorized purpose is met?
4. Does it impact an ongoing USACE study?

5. Is the applicant seeking credit under Section 221 of the Flood Control
Act of 1970, as amended?

6. Does the request include installation of hydropower facilities?

7 Is there a desire for USACE to assume operations and maintenance
responsibilities of the proposed navigation pursuant to Section 204(f) of
WRDA 19867

= The Division has the ability to deny the request prior to
reaching HQ

i )
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Presentation Notes
Most decisions on proposed alterations may be rendered by the District Commander.

However, certain proposed alterations will require a final decision by the Director of Civil Works at HQ – after being recommended by the District and Division

If the answer to any of the following questions is “yes”, then the Section 408 request requires HQ level review and decision:
 (1)  Does the proposed alteration require an Independent External Peer Review (Safety Assurance Review)?
 (2)  Does the proposed alteration require an Environmental Impact Statement (EIS) in which USACE is the lead agency?
 (3)  Does the proposed alteration change how the USACE project will meet its authorized purpose?
 (4)  Does the proposed alteration preclude or negatively impact alternatives for a current General Investigation (GI) or other study?
 (5)  Is the non-federal sponsor for a USACE project proposing to undertake the alteration as in-kind contributions eligible for credit under Section 221?
 (6)  Is the proposed alteration for installation of hydropower facilities?
 (7)  Is there a desire for USACE to assume operations and maintenance responsibilities of the proposed navigation alternation pursuant to Section 204(f)?



Coordination with Regulatory

= When a Section 408 request also requires a Section
10/404/103 decision, close coordination is required

= Section 10/404/103 decisions are separate decisions
and require separate decision documentation

» |[everage information between the two processes

= Note, “Injurious to the public interest” for Section 408 is
not the same as “contrary to the public interest” for
Section 10/404/103

= Section 408 decision must be made before the Section
10/404/103 decision is issued

i )
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Presentation Notes
(1)  The granting or denial of a Section 408 permission is not a permit action handled by the Regulatory Program.
 
(2)  If a proposed alteration also requires authorization under Section 10 of the Rivers and Harbors Act, Section 404 of the Clean Water Act, and/or Section 103 of the Marine Protection, Research, and Sanctuaries Act (Section 10/404/103), district Regulatory and Section 408 personnel must coordinate throughout their respective evaluations.
 
(3)  The decision on a Section 10/404/103 will not be rendered prior to the decision on the Section 408 request.
 



Funding

= Procedural Reviews are anticipated to apply to most requests and
will include common and low impact alterations. Decisions on
requests that fall under the Procedural Review Plan will be made by
USACE staff. With a complete request from the requester that is
subject to a Procedural Review, the time from receipt of written
reguest to notification is anticipated to be no more than 45 days.

= Alteration-Specific reviews will be necessary for unique or non-
routine review requests that are not subject to a Procedural Review.
Some of these decisions may also require HQ approval at USACE.
Alteration-Specific reviews may require a separate funding source.
Funding from the federal budget cycle can take up to three years, if
funding is provided. Funding can also be accepted from the
applicant under Section 214 of WRDA 2000 to expedite the review
process. The review schedule will be dependent on the proposed

teration.
| =
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Contact Information:

Section 408 Coordinator

LRE408Coordinator@usace.army.mil
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